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TO THE HONORABLE COURT OF CRIMINAL APPEALS OF TEXAS: 

 

STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

A JURY FOUND APPELLANT GUILTY OF MURDERING HIS WIFE 

Appellant, Juan Macedo,1 brought his wife, Maria Alvarado, to the hospital 

with a deadly gunshot wound to the head.  Appellant was covered in blood.  (RR2 

at 151; RR4 at 36, 85).  At first, appellant’s story was that he was in the driver’s seat 

of his van and his wife was in the front passenger seat.  While he was driving and 

messing with the radio, he just heard a shot and immediately saw blood.  (RR2 at 

160-63; RR3 at 102-04, 120).  Appellant seemed more concerned with re-parking 

his van than the condition of his wife.  (RR2 at 155-57).  A bloodied gun (from 

blood spatter, not smear) was on the floorboard on the backside of the driver’s 

seat.  (RR2 at 159-60; RR3 at 123, 129-36).  After going to the station to give a 

statement, appellant’s story eventually changed to his wife shot herself and the 

gun was bloodied because he moved the gun after he got to the hospital.  (RR3 at 

104-05, 133, 151; State’s Exhibits 79 and 80).  Appellant insisted it was not an 

accident.  (RR3 at 147).   

                                                           

1 Appellant went by the name Vicente Luna and is frequently referred to that way 

throughout trial.  (RR5 at 22).   
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Blood patterns in the car showed blood moved directionally from “right to 

left, slightly back to front” —from the passenger side to the driver’s side.  (RR4 at 

28-32).  Blood stains and drops in the car indicated no one was sitting in the 

driver’s seat at the time of the gunshot, and that Alvarado was in the front 

passenger seat at the time she was shot.  (RR4 at 32-36).  Alvarado’s DNA profile 

could not be excluded as a contributor to the blood found inside the barrel of the 

gun found in the car.  (RR4 at 122).  Evidence also showed the bullet found in the 

car was shot from that gun.  (RR4 at 142-43, 161).  An inmate that housed next 

door with appellant testified appellant told him he pulled the gun from under the 

seat, shot his wife, and then drove her to the hospital.  (RR4 at 197-99).   

Alvarado’s father testified appellant mistreated his daughter.   (RR5 at 17).  

He once found her crying and she told him appellant threatened her.  (RR5 at 18).  

She did not suffer from depression, did not say goodbye or leave a note, and he did 

not believe she would ever kill herself.  (RR5 at 18-19).   

Alvarado’s 16-year-old son testified the night of his mother’s death, they all 

went to a wedding.  (RR5 at 21-23).  When they left the wedding, his parents 

started arguing in the car about going back to the wedding after dropping off the 

kids at home.  (RR5 at 24-25).  Appellant had been drinking and was mad.  (RR5 

at 24-25).  Appellant later called him and told him his “mom’s dead.”  (RR5 at 26).  

He knew his father to always carry a gun on him.  (RR5 at 27).  His mother was 
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scared of guns.  (RR5 at 27).  He believed his parents were not in a happy 

relationship because they fought all the time.  (RR5 at 28).  He remembers one 

New Year’s Eve where his father put his head together with his mother’s head, 

took out his gun, and said “they were both going to die” before he started kicking 

holes in the wall.  (RR5 at 29).  His mother never said anything to him that would 

indicate she would leave him or hurt herself.  (RR5 at 30).  A jury found appellant 

guilty of the murder of his wife.  (CR at 12, 341).   

PUNISHMENT EVIDENCE 

During punishment, Alvarado’s father testified he and his wife lived in the 

same house with appellant and Alvarado in California.  (RR5 at 84).  Once, while 

in California, appellant was arrested for “beat[ing]” his daughter after she called 

the police.  (RR5 at 85).  The State then offered State Exhibits 176 (certified copy 

of judgment of appellant’s guilty plea and conviction with “Jane Doe” listed as the 

victim/complainant) and State’s Exhibit 177 (certified copy of report with Maria 

Alvarado’s name and birthdate as victim/complainant “Jane Doe” of that 

conviction) together into evidence.  (Attached As Appendix).  Appellant’s counsel 

made a hearsay objection that was overruled: 
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[State]:  Your Honor, at this time the State is offering 

State's Exhibits Numbers 176 and 177 into evidence. 

These are certified copies of judgments from the State of 

California.  I’m tendering to defense counsel. 

[Appellant’s Attorney]:  Your Honor, on 176 and 177, I’m 

going to object as to hearsay, Your Honor. 

THE COURT:  Are they certified copies? 

[State]:  They are, Judge. 

THE COURT:  Then the objections are overruled.  State’s 

Exhibits 176 and 177 are admitted. 

 

(RR5 at 85-86).  Referencing both documents together, the State had Alvarado’s 

father testify, without objection, that “Jane Doe, who was the spouse of said 

defendant” in 2002 and referenced in State’s Exhibit 176, was the “Victim” with the 

“name Alvarado, Maria, with [her date of birth]” referenced in State’s Exhibit 177.  

(RR5 at 86-87). 

Appellant’s son also testified during punishment that not only did his father 

hit him with a horse whip, but hit his mom “all the time.”  (RR5 at 95).  He 

testified to remembering a time when he was in the car with his mom and dad and 

his dad “started elbowing” his mom and she told him to stop it and she was “going 

to leave” him.  His dad then said “if you’re going to leave me, I’m going to crash the 

car and we’re all going to die.”  (RR5 at 96).  The jury assessed appellant’s 

punishment at confinement for life.  (CR at 349; RR5 at 108).   
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APPEAL AND OPINION 

On appeal, appellant argued the trial court erred in allowing State’s Exhibit 

177 into evidence when it contained hearsay statements from Alvarado.  The State 

responded that (1) appellant did not properly preserve his argument because his 

global hearsay objection was to both admissible and non-admissible evidence and 

when an exhibit contains both admissible and inadmissible evidence, the burden 

is on the objecting party to specifically point out which portion of the proffered 

evidence is inadmissible under Whitaker v. State, 286 S.W.3d 355, 369 (Tex. Crim. 

App. 2009); (2) even assuming appellant properly preserved his argument, the 

evidence was permissible as relevant to sentencing under Article 37.07, Section 

3(a)(1); and (3) error in its admission, if any, was harmless.    

On September 15, 2020, the Fourteenth Court of Appeals, through Justices 

Jewell, Christopher, and Hassan, issued a published opinion finding (1) because 

appellant is only appealing State’s Exhibit 177, and not State’s Exhibit 176, too, his 

single “hearsay” objection to both exhibits preserved his objection without the 

State arguing what would have been admissible in the exhibit; (2) “if a police 

offense report (not included as part of a pre-sentence investigation) is offered into 

evidence during a jury punishment trial and the opponent objects on hearsay 

grounds, the proponent must establish the report’s admissibility through a 

sponsoring witness or applicable hearsay exception” to determine its relevancy to 

http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=7e339880-c60b-46ed-aa3d-a56f34bf98ae&coa=coa14&DT=Brief&MediaID=97974c02-c308-401d-9ee5-a79a38a7ea82
http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=7d50528c-cfa1-4168-80b0-151d4332ea20&coa=coa14&DT=Brief&MediaID=d3284469-6fd0-4a60-88ad-0ee8fcfaa58a
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sentencing under Article 37.07, Section 3(a)(1); and (3) despite evidence that 

appellant shot his wife at point-blank range, and additional punishment evidence 

that he “beat” her, hit her “all the time,” and threatened her life, evidence that he 

kicked and bit her in 2002 might have pushed the jury to sentence him to the 

maximum punishment.  The Fourteenth Court of Appeals then reversed and 

remanded appellant’s case for a new trial on punishment in a published opinion.  

See Macedo v. State, 608 S.W.3d 342 (Tex. App. —Houston [14th Dist.] 2020, pet. 

granted). 

This Court granted review on the following issues: 

  State’s Exhibit 177 was Admissible Under Article 37.07, 

§3(a)(1) Because it was “Relevant to Sentencing” and the 

Fourteenth Court of Appeals Erred in not Being Guided by 

the Language of the Statute. 

 If State’s Exhibit 177 was Admitted in Error, the Fourteenth 

Court of Appeals Erred in Finding Appellant was Harmed 

When it Only Added Evidence that His 2002 Domestic 

Violence Conviction Involved Him Kicking and Biting His 

Wife.  

http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=80047616-863e-4ba0-9372-3ed8fb6a2feb&coa=coa14&DT=Opinion&MediaID=727dc1ba-78ab-470a-8c69-25eb5d8efcb3
http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=80047616-863e-4ba0-9372-3ed8fb6a2feb&coa=coa14&DT=Opinion&MediaID=727dc1ba-78ab-470a-8c69-25eb5d8efcb3
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SUMMARY OF THE ARGUMENT 

Prior to 1993, Article 37.07, Section 3(a) of the Code of Criminal Procedure 

allowed for evidence to be admitted as to any matter the court deems relevant to 

sentencing, including the prior criminal record of the defendant and his general 

reputation and character, so long “as permitted by the Rules of Evidence.”  This 

Court interpreted this provision to grant the trial court great latitude in the 

admission of evidence deemed relevant, as long as its admission is otherwise 

“permitted by the Rules of Evidence.”  See Grunsfeld v. State, 843 S.W.2d 521, 523 

(Tex. Crim. App. 1992).  In 1993, the Legislature responded to Grunsfeld and deleted 

the language “as permitted by the Rules of Evidence.”  Guided by the language of 

the Legislature, Article 37.07, Section 3(a)(1) now only requires that evidence be 

about “any matter the court deems relevant to sentencing” and “notwithstanding 

Rules 404 and 405, Texas Rules of Evidence, any other evidence of an extraneous 

crime or bad act that is shown beyond a reasonable doubt by evidence to have 

been committed by the defendant or for which he could be held criminally 

responsible, regardless of whether he has previously been charged with or finally 

convicted of the crime or act.”  The Fourteenth Court of Appeals erred in holding 

otherwise.  Assuming, arguendo, the appellate court did err, appellant was not 

harmed by hearsay contained within a certified report indicating he plead guilty to  

kicking and beating his wife in 2002. 
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FIRST ISSUE FOR REVIEW 

ISSUE:  Does Article 37.07, Section 3(a)(1) Allow for 

Admission of Evidence the Trial Court Determines is 

“Relevant to Sentencing” Without Requiring it to be 

Admissible under the Rules of Evidence? 

A. Article 37.07, Section 3(a)(1) Allows for Evidence on “Any Matter the Court 

Deems Relevant to Sentencing” 

1. Standard of Review 

When interpreting statutes, the goal is to effectuate the collective intent or 

purpose of the legislators who enacted the legislation.  Boykin v. State, 818 S.W.2d 

782, 785 (Tex. Crim. App. 1991).  The focus should be on the literal text of the 

statute in question and an attempt to discern the fair, objective meaning of the 

text at the time of its enactment because (1) the text of the statute is the law; (2) 

the text is the only definitive evidence of what the legislators had in mind when 

the statute was enacted into law; and (3) the Legislature is constitutionally 

entitled to expect that the Judiciary will faithfully follow the specific text that was 

adopted.  Id.  “Legislative intent isn’t the law, but discerning legislative intent isn’t 

the end goal, either.”  See Watkins v. State, No. PD-1015-18, ___ S.W.3d ___, 2021 WL 

800617, at *4 (Tex. Crim. App. Mar. 3, 2021).  The end goal is interpreting the text 

of the statute.  See State v. Mancuso, 919 S.W.2d 86, 87 (Tex. Crim. App. 1996) (citing 

Boykin, 818 S.W.2d at 785 and TEX. CONST. art. II, § 1 for the proposition that “[i]t is 
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the duty of the Legislature to make laws, and it is the function of the Judiciary to 

interpret those laws.”). 

In interpreting the text of the statute, it is presumed that every word in a 

statute has been used for a purpose and that each word, phrase, clause, and 

sentence should be given effect if reasonably possible.  State v. Rosenbaum, 818 

S.W.2d 398, 400–01 (Tex. Crim. App. 1991) (citing TEX. GOV’T CODE §§ 311.025(b), 

311.026(a)); State v. Hardy, 963 S.W.2d 516, 520 (Tex. Crim. App. 1997).  The focus is 

not solely upon a discrete provision and other statutory provisions are considered 

to harmonize provisions and avoid conflicts.  Watkins, at *4.  When dealing with 

the passage of a particular act, the entire act is considered in determining the 

Legislature’s intent with respect to a specific provision.  Id.  A statute that has 

been amended is construed as if it had originally been enacted in its amended form, 

mindful that the Legislature, by amending the statute, may have altered or clarified 

the meaning of earlier provisions.  Powell v. Hocker, 516 S.W.3d 488, 493 (Tex. Crim. 

App. 2017).  “Time-honored canons of interpretation, both semantic and 

contextual, can aid interpretation, provided the canons esteem textual 

interpretation.”  Bank Direct Capital Fin., LLC v. Plasma Fab, LLC, 519 S.W.3d 76, 84 

(Tex. 2017).  Statutory construction is a question of law that is reviewed de novo.  

Ramos v. State, 303 S.W.3d 302, 306 (Tex. Crim. App. 2009). 
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2. Article 37.07, Section 3(a) No Longer Requires Evidence Be “Permissible 

Under the Rules of Evidence” and Now Allows for Evidence During the 

Punishment Phase About “Any Matter the Court Deems Relevant to 

Sentencing” 

Formerly, over 30 years ago, Article 37.07, Section 3(a) of the Texas Code of 

Criminal Procedure stated that evidence, so long as it is permissible under the Rules of 

Evidence, may be offered as to any matter the court deems relevant to sentencing, 

including the prior criminal record of the defendant and his general reputation and 

character.  Act of May 29, 1989, 71st Leg., R.S., ch. 785, § 4.04, 1989 TEX. GEN. LAWS 

3492; Anderson v. State, 901 S.W.2d 946, 950 (Tex. Crim. App. 1995).  This Court 

interpreted this provision to grant the trial court great latitude in the admission of 

evidence deemed relevant, as long as its admission is otherwise permitted by the Rules 

of Evidence.  See Grunsfeld v. State, 843 S.W.2d 521, 523 (Tex. Crim. App. 1992).   

In 1993, the Legislature responded to Grunsfeld and amended Article 37.07, 

Section 3(a) and deleted the language “as permitted by the Rules of Evidence.”  Act 

of May 26, 1993, 73rd Leg., R.S., ch. 900, § 5.05, 1993 TEX. GEN. LAWS 3759.2  Article 

37.07, Section 3(a)(1) now provides in relevant part: 

                                                           

2 A line was specifically drawn through the phrase “as permitted by the Rules of 

Evidence.”  See TEX. S.B. 1067, 73rd Leg., R.S. (3759) 

(https://lrl.texas.gov/scanned/sessionLaws/73-0/SB_1067_CH_900.pdf, last accessed Mar. 

22, 2021). 

https://lrl.texas.gov/scanned/sessionLaws/73-0/SB_1067_CH_900.pdf
https://lrl.texas.gov/scanned/sessionLaws/73-0/SB_1067_CH_900.pdf
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Sec. 3. Evidence of prior criminal record in all criminal 

cases after a finding of guilty. 

(a)(1) Regardless of the plea and whether the 

punishment be assessed by the judge or the jury, 

evidence may be offered by the state and the defendant as 

to any matter the court deems relevant to sentencing, 

including but not limited to the prior criminal record of 

the defendant, his general reputation, his character, an 

opinion regarding his character, the circumstances of the 

offense for which he is being tried, and, notwithstanding 

Rules 404 and 405, Texas Rules of Evidence, any other 

evidence of an extraneous crime or bad act that is shown 

beyond a reasonable doubt by evidence to have been 

committed by the defendant or for which he could be 

held criminally responsible, regardless of whether he has 

previously been charged with or finally convicted of the 

crime or act.... 

 

TEX. CODE CRIM. PROC. ANN. art. 37.07, § 3(a)(1).   

“When the legislature amends a statute, we presume the legislature meant 

to change the law, and we give effect to the intended change.”  Brown v. State, 915 

S.W.2d 533, 536 (Tex. App. —Dallas 1995), aff’d 943 S.W.2d 35 (Tex. Crim. App. 

1997) (citing Cook v. State, 824 S.W.2d 634, 643 (Tex. App. —Dallas 1991, pet. 

ref’d)); see also Lafayette v. State, 835 S.W.2d 131, 134 (Tex. App. —Texarkana 1992, 

no pet.) (“In construing a statute, we must presume that all of the language 

employed by the Legislature has a meaning and purpose.”).  “We also presume the 

legislature was aware of all caselaw affecting or relating to the statute.”  Brown, 915 
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S.W.2d at 536 (citing Grunsfeld, 843 S.W.2d at 523).  Moreover, it is presumed that 

the Legislature chose its words carefully, recognizing that every word in a statute 

was included for some purpose and that every word excluded was omitted for a 

purpose.  See Ex parte Santellana, 606 S.W.2d 331, 333 (Tex. Crim. App. 1980).   

In Smith v. State, 227 S.W.3d 753 (Tex. Crim. App. 2007), this Court again 

discussed the 1993 changes to Article 37.07, Section 3(a), and while again not 

addressing the deletion of “as permitted by the Rules of Evidence,” discussed the 

Legislature’s expansion in allowing misconduct evidence during punishment, 

“while at the same time placing a conditional limitation upon any misconduct 

evidence that has not become a part of the defendant's prior criminal record:” 

[T]he Legislature expressly provided that, 

notwithstanding provisions in the Texas Rules of 

Evidence governing the admissibility of extraneous bad 

acts generally, a trial court may permit the introduction 

of “any other evidence of an extraneous crime or bad 

act[,]” regardless of whether it has resulted in a criminal 

conviction.  But this express authority of the trial court 

to admit evidence of any extraneous offense it deems 

relevant to sentencing is not unconditional. The 

extraneous offense must be “shown” by the proponent of 

the evidence (usually the State) “beyond a reasonable 

doubt ... to have been committed by the defendant,” or 

that “he could be held criminally responsible, regardless 

of whether he has previously been charged with or finally 

convicted of the crime or act.” 

 



21 

 

See id. at 759-60 (footnote citations omitted).   

In Sims v. State, 273 S.W.3d 291 (Tex. Crim. App. 2008), this Court discussed 

the significance of the Legislature’s chosen words under Article 37.07, Section 

3(a)(1) as it applies to the relevance of evidence during the punishment phase: 

Article 37.07, § 3(a)(1) allows for admission of any 

evidence the trial court “deems relevant to sentencing.”  

The Legislature has expressly provided that “relevant” 

punishment evidence includes, but is not limited to, both 

character evidence in the form of opinion testimony as 

well as extraneous-offense evidence.  Because there are 

no discrete fact issues at the punishment phase of a non-

capital trial, we have ruled that the definition of 

“relevant,” as stated in Rule 401 of the Texas Rules of 

Evidence, does not readily apply to Article 37.07.  What 

is “relevant” to the punishment determination is simply 

that which will assist the fact finder in deciding the 

appropriate sentence in a particular case.  When the jury 

assesses punishment, it must be able to tailor the 

sentence to the particular defendant, and relevance is 

simply “a question of what is helpful to the jury in 

determining the appropriate sentence for a particular 

defendant in a particular case.” 

 

Id., at 295 (Tex. Crim. App. 2008).  While this Court recognized the Legislature’s 

express conditions on extraneous evidence admissible in sentencing under Article 

37.07, Section 3(a)(1), it is also significant to note that the Legislature was aware 



22 

 

of this Court’s holding in Grunsfeld and carefully chose to exclude, by drawing a 

line through the phrase, “as permitted by the Rules of Evidence” as a continued 

condition when it amended Article 37.07.   

“When determining the admissibility of evidence under article 37.07, a court 

must be guided by the language of its provisions.”  Haley v. State, 173 S.W.3d 510, 514 

(Tex. Crim. App. 2005); see also ANTONIN SCALIA & BRYAN A. GARNER, READING 

LAW:  THE INTERPRETATION OF LEGAL TEXTS (West 2012).  The language of Article 

37.07, Section 3(a)(1) states the State may offer evidence “as to any matter the 

court deems relevant to sentencing.”  See TEX. CRIM. PROC. CODE ANN. art. 37.07, § 

3(a)(1).  Guided by the language of the Legislature, Article 37.07, Section 3(a)(1) no 

longer requires evidence be “as permitted under the Rules of Evidence” and only 

requires that evidence be about “any matter the court deems relevant to 

sentencing” and “notwithstanding Rules 404 and 405, Texas Rules of Evidence, 

any other evidence of an extraneous crime or bad act that is shown beyond a 

reasonable doubt by evidence to have been committed by the defendant or for 

which he could be held criminally responsible, regardless of whether he has 

previously been charged with or finally convicted of the crime or act.”   

The Fourteenth Court of Appeals rejected the State’s argument that the 

deletion of “as permitted by the Rules of Evidence” was intentional and changed 
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the application of Article 37.07, Section 3(a)(1).  The appellate court relied on over 

a half-a-dozen cases that all failed to address the issue in this case and that can be 

distinguished.  The court started off with noting that this Court has addressed 

Article 37.07, Section 3(a)(1) two times since the legislative changes in 1993, citing 

Ellison v. State, 201 S.W.3d 714, 721-22 (Tex. Crim. App. 2006) and Smith v. State, 227 

S.W.3d 753, 759-60 (Tex. Crim. App. 2007).3  See Macedo, 609 S.W.3d at 348.  In 

Ellison, while this Court addressed the legislative changes to Article 37.07, Section 

3(a)(1), it did not acknowledge or address the deletion of the language “as 

permitted by the Rules of Evidence,” and this Court noted “the trial judge must 

still restrict the admission of evidence to that which is ‘relevant to sentencing’ —

in other words, a trial judge must operate within the conditional bounds of Texas 

Rules of Evidence 401, 402, and 403” (thus allowing for exclusion “under some 

other statute or rule,” and not, as the appellate court interpreted the statement, all 

                                                           

3 In Mitchell v. State, 931 S.W.2d 950, 952 (Tex. Crim. App. 1996), a plurality of this Court 

also addressed the 1993 changes to Article 37.07, Section 3(a)(1) and the relationship 

between extraneous offenses admitted at guilt-innocence and those admitted at 

punishment.  This Court stated “the Texas Legislature determined that evidence as to 

any matter may be offered during the punishment phase of a trial if the trial court deems 

it relevant to sentencing.”  While this Court did not specifically address the deletion of 

the phrase “as permitted by the Rules of Evidence,” this Court also noted that the 

Legislature “determined that evidence of extraneous crimes or bad acts are admissible 

subject to certain conditions being met.”  See id. at 952.   
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rules of evidence).4  See id., 201 S.W.3d at 718-21.  In dicta in Smith, this Court, while 

addressing what the Legislature intended regarding Article 37.07, Section 3(d) 

(contents of a PSI) and if a “trial court may consider extraneous misconduct that is 

not proven to have been committed by the defendant beyond a reasonable doubt,” 

stated “[t]he Legislature could have believed that, were the question to come 

squarely before us, we would likely construe Section 3(d) to allow the trial court 

to consider unadjudicated extraneous misconduct if it is contained in a PSI, even 

though he could not consider it if only offered into evidence at a formal 

punishment hearing under Section 3(a).”  See id., 227 S.W.3d at 763.   

Neither Ellison nor Smith (nor Mitchell v. State, 931 S.W.2d 950, 953 (Tex. Crim. 

App. 1996)) addressed the deletion of the language “as permitted by the Rules of 

Evidence.”5  Not one of the cases cited by the appellate court addressed the 

                                                           

4 After finding the probation officer’s testimony on defendant’s suitability for community 

supervision relevant under Article 37.07, Section 3(a)(1), this Court then decided the 

probation officer was qualified under Rule 701.  Again, this Court did not acknowledge 

or address the deletion of the language “as permitted by the Rules of Evidence” and 

ultimately held it could not say “that the trial judge abused his discretion in allowing the 

probation officer to testify as to her opinion of Ellison’s suitability for community 

supervision.”  See Ellison, 201 S.W.3d at 723.   

5 The other courts cited by the Fourteenth Court of Appeals, too, never addressed the 

significance of the deletion of the “as permitted by the Rules of Evidence:” in Castor v. 

State, Nos. 01-18-00148-CR & 01-18-00149-CR, 2018 WL 6205891, at *4-6 (Tex. App.—

Houston [1st Dist.] Nov. 29, 2018, no pet.) (mem. op., not designated for publication), 
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Legislature’s intent in deleting the phrase “as permitted by the Rules of Evidence” 

and what that means to the admissibility of evidence in sentencing.  The appellate 

court, however, looked at these cases and decided they were authority to conclude 

that not only is the absence of “as permitted by the Rules of Evidence” 

meaningless, but so is the deletion of the language by the Legislature.6   

                                                                                                                                                                                           

Article 37.07, Section 3(a)(1) was not argued and the First Court of Appeals did not 

address it; in Patterson v. State, 508 S.W.3d 432, 436-37 (Tex. App.—Fort Worth 2015, no 

pet.), the appellate court relied on Ellison and never references Article 37.07,  Section 

3(a)(1); in Hernandez v. State, No. 08-13-00277-CR, 2015 WL 5260887, at *5 (Tex. App.—El 

Paso Sept. 9, 2015, no pet.) (mem. op., not designated for publication), the appellate 

court cites to Rule 403 and Ellison in determining if evidence is relevant to sentencing, 

and did not hold all rules of evidence apply to sentencing; in Santos v. State, No. 13-13-

00110-CR, 2013 WL 6175183, at *1 (Tex. App.—Corpus Christi Nov. 21, 2013, no. pet.) 

(mem. op., not designated for publication), Article 37.07, Section 3(a)(1) was not argued 

or addressed and error was conceded by the State; In Dixon v. State, 244 S.W.3d 472, 481-

85 (Tex. App.—Houston [14th Dist.] 2007, pet. ref’d), the appellate court did not address 

Article 37.07, Section 3(a)(1); in Panchol v. State, No. 02-12-00228-CR, 2013 WL 3874763, 

at *6 (Tex. App.—Fort Worth July 25, 2013, pet. ref’d) (mem. op., not designated for 

publication), the appellate court found non-hearsay evidence specifically admissible 

under the language in Article 37.07, Section 3(a)(1), but the State strayed into admissible 

evidence that was not “ ‘shown beyond a reasonable doubt by evidence to have been 

committed by the defendant or for which he could be held responsible;’ ” and in Spikes v. 

State, No. 09-00-00320-CR, 2002 WL 1478540, at *2 (Tex. App.—Beaumont July 10, 

2002, no pet.) (not designated for publication), the appellate court found general 

reputation evidence admissible under Article 37.07, Section 3(a)(1) and TEX. R. EVID. 

803(21).  See Macedo, 609 S.W.3d at 348.   

6 By holding they “conclude that if a police offense report (not included as part of a pre-

sentence investigation) is offered into evidence during a jury punishment trial and the 

opponent objects on hearsay grounds, the proponent must establish the reports 
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Guided by the language of the Legislature, Article 37.07, Section 3(a)(1) only 

requires that evidence be about “any matter the court deems relevant to 

sentencing” and “notwithstanding Rules 404 and 405, Texas Rules of Evidence, 

                                                                                                                                                                                           

admissibility through a sponsoring witness or applicable hearsay exception.”  See Macedo, 

609 S.W.3d at 349.  Admittedly, the State, here, called both documents “certified 

judgments” when they were being offered into evidence during Alvarado’s father’s 

testimony, as he was being asked specifically about what he knew about appellant’s 

California conviction while the State was trying to prove the victim in that case was the 

same victim in this case.  It was then that appellant lodged his global “hearsay” objection 

to both documents.  After the trial court asked if the documents were certified, and the 

State responded affirmatively, which was true, the court overruled appellant’s objection.  

(RR5 at 86).  The appellate court cites to no authority that required the State to 

volunteer how hearsay is admissible once the trial court overrules the objection.  The 

State, however, is aware that Rule 803(6) would require it if the State was offering it as a 

record of regularly conducted business activity.  See TEX. R. EVID. 803(6).  The State did 

not offer into evidence under Rule 803(6), nor did appellant object under Rule 803(6).  If 

the State, as here, was offering it during sentencing purely as a document containing 

some hearsay, but otherwise “relevant to sentencing,” the State is unaware of any burden 

to demonstrate its admissibility through a sponsoring witness.  Should the appellate 

court’s comment be interpreted to be alluding to Crawford, the appellate court never 

addressed it, although appellant argued his trial counsel was ineffective for failing to 

lodge a Crawford objection.  Relying on Boykin v. Alabama, 395 U.S. 238 (1969), the State 

responded his trial counsel was not ineffective because, here, the judgment of conviction, 

State’s Exhibit 176, shows appellant waived his right to confront Alvarado regarding the 

accusations she made in the police report when he entered a plea of guilty.  Based upon 

the certified copy of the predicate conviction, the State met its burden of showing 

appellant was advised of his rights to confrontation and cross-examination during the 

prior guilty plea and he waived those rights under that issue.  Because Alvarado was 

unavailable (because she was deceased), and because appellant had a prior opportunity 

to cross-examine her about the report she made to the officers when he pled guilty to the 

offense, the State met its burden of showing appellant was advised of his rights to 

confrontation and cross-examination during the prior guilty plea and he waived those 

rights.   
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any other evidence of an extraneous crime or bad act that is shown beyond a 

reasonable doubt by evidence to have been committed by the defendant or for 

which he could be held criminally responsible, regardless of whether he has 

previously been charged with or finally convicted of the crime or act.”  The 

Fourteenth Court of Appeals erred in holding otherwise. 

B. The Trial Court Did Not Abuse It’s Discretion in Deeming the Evidence Relevant to 

Appellant’s Sentencing  

Section 3(a)(1) of Article 37.07 of the Code of Criminal Procedure allows 

evidence during the punishment phase about “any matter the court deems relevant 

to sentencing.”  TEX. CODE CRIM. PROC. ANN. art. 37.07, § 3(a)(1).  When a jury 

determines punishment, the trial court first determines the threshold issue of 

admissibility of relevant evidence, but the jury, as the finder of fact, determines 

whether the extraneous offenses were proven beyond a reasonable doubt.  See 

Mitchell, 931 S.W.2d at 953.  “[T]he trial judge must still restrict the admission of 

evidence to that which is ‘relevant to sentencing’—in other words, a trial judge 

must operate within the bounds of Texas Rules of Evidence 401, 402, and 403.”  

Ellison, 201 S.W.3d at 722.  “Determining what is relevant then should be a 

question of what is helpful to the jury in determining the appropriate sentence for 

a particular defendant in a particular case.”  Rogers v. State, 991 S.W.2d 263, 265 

(Tex. Crim. App. 1999).  While the Code of Criminal Procedure does not 
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specifically define the term “relevant,” Article 37.07, Section 3(a)(1) provides that 

evidence “relevant to sentence” includes, but is not limited to:  (1) the prior 

criminal record of the defendant; (2) the defendant’s general reputation; (3) the 

defendant’s character; (4) an opinion regarding the defendant’s character; (5) the 

circumstances of the offense being tried; and (6) notwithstanding Texas Rules of 

Evidence 404 and 405, any other evidence of an extraneous crime or bad act that is 

shown beyond a reasonable doubt by evidence to have been committed by the 

defendant or for which the defendant could be held criminally responsible, 

regardless of whether the defendant has previously been charged with or finally 

convicted of the crime or act.  See TEX. CRIM. PROC. CODE ANN. art. 37.07, § 3(a)(1).  

“Texas Rule of Criminal Evidence 401 is helpful to determine what should be 

admissible under article 37.07 section 3(a).”  See Rogers, 991 S.W.2d at 265; TEX. R. 

EVID. 401, 402.    

Rule 403 states that relevant evidence may be excluded if its probative value 

is substantially outweighed by the danger of unfair prejudice.  TEX. R. EVID. 403.  

Even if punishment evidence is otherwise admissible under article 37.07, it may be 

excludable under Rule 403.  See Rogers, 991 S.W.2d at 266 (applying Rule 403 and 

emphasizing that “it is unfair prejudice that must substantially outweigh the 

probative value of the evidence to render relevant evidence inadmissible”).  A Rule 

403 analysis should include, but is not limited to, considering the probative value 
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of the evidence; the potential of the evidence to impress the jury in some irrational, 

indelible way or to suggest a decision on an improper basis; the time the 

proponent needs to develop the evidence; and the proponent’s need for the 

evidence.  Reese v. State, 33 S.W.3d 238, 240–41 (Tex. Crim. App. 2000); see 

Gigliobianco v. State, 210 S.W.3d 637, 641 (Tex. Crim. App. 2006).   

Here, State’s Exhibit 177, a certified copy of a report with Maria Alvarado’s 

name and birthdate, was introduced to show Alvarado was the “Jane Doe” listed as 

the victim/complainant in the certified copy of judgment of appellant’s guilty plea 

and conviction shown in State’s Exhibit 176.  (See Appendix).  Evidence showing 

appellant’s history of abusing Alvarado was relevant because it helped define 

appellant’s character for the jury; showed another example of a criminal act that 

appellant committed against Alvarado; and helped strengthen the establishment of 

a pattern of serious, continuing abuses.  The information in the document was 

relevant to assist the trier of fact in determining the appropriate sentence for 

appellant.  See Gigliobianco, 210 S.W.3d at 641.; Sims, 273 S.W.3d at 295; Ellison, 201 

S.W.3d at 719; see also McClure v. State, 269 S.W.3d 114, 120 (Tex. App. —Texarkana 

2008, no pet.) (“A person’s history of violating the law is undoubtedly a relevant 

factor for a jury to consider when assessing a sentence because it relates to the 

defendant’s character.”) (holding after quoting Sims, 273 S.W.3d at 295, and this 

Court’s definition of what is relevant to sentencing).   
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Although the report described an event that occurred approximately 20 

years before the trial of Alvarado’s murder, the report was made at the time of the 

abuse that it described, while the event was apparently fresh in Alvarado’s mind.  

The State only used the report to show Alvarado was the victim of the 2002 

conviction shown in State’s Exhibit 176.  Although the effect of the evidence on the 

jury may have been indelible, it was not irrational, given that the Legislature has 

expressly permitted evidence of even unadjudicated extraneous crimes and bad 

acts to allow juries to tailor appropriate punishments.  See TEX. CODE CRIM. PROC. 

ANN. art. 37.07, § 3(a)(1); see also Fowler v. State, 126 S.W.3d 307, 311 (Tex. App. —

Beaumont 2004, no pet.) (“Evidence of defendant’s prior assaults certainly had a 

tendency to cause a jury to increase his punishment. But that was its legitimate 

purpose.”).   

To the extent the trial court may have considered the probative value of the 

evidence, the court could have reasonably concluded that any unfair prejudice 

would be reduced by Alvarado’s unavailability to testify after he murdered her, 

appellant’s admission of committing the crime by entering a plea of guilty to it, 

and the trial court could have rationally considered that evidence of him biting and 

kicking her 20 years ago was more pertinent to assessing appellant’s punishment 

while not unduly prejudicial.  See Gigliobianco, 210 S.W.3d at 641.  Because State’s 

Exhibit 177 went hand-in-hand with State’s Exhibit 176, because the information 
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within the document was relevant to sentencing, and because the probative value 

of the evidence is not outweighed by undue prejudice, the trial court did not abuse 

its discretion in overruling appellant’s objection.  See TEX. CODE CRIM. PROC. ANN. 

art. 37.07, § 3(a)(1).  The Fourteenth Court of Appeals erred in finding State’s 

Exhibit 177 inadmissible.   

This Court should sustain the State’s first issue. 

SECOND GROUND FOR REVIEW 

ISSUE:  Assuming Error, the Fourteenth Court of Appeals 

Erred in Finding Appellant was Harmed When the 

Evidence Only Added that His 2002 Domestic Violence 

Conviction Involved Him Kicking and Biting His Wife. 

A. Standard of Review 

Non-constitutional error that does not affect an appellant’s substantial 

rights is to be disregarded.  TEX. R. APP. P. 44.2(b); Garcia v. State, 126 S.W.3d 921, 

927–28 (Tex. Crim. App. 2004).  An appellant’s substantial rights are not affected 

by the erroneous admission of evidence if, after examining the record as a whole, 

there is a fair assurance that the error did not influence the verdict or had only a 

slight influence on the verdict.  Motilla v. State, 78 S.W.3d 352, 355 (Tex. Crim. App. 

2002); see Garcia, 126 S.W.3d at 927–28.  In making this determination, the entire 
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record is considered, including the other evidence admitted in the case, the nature 

of the evidence supporting the factfinder’s determination, the character of the 

alleged error and how it might be considered in connection with other evidence in 

the case, the State’s theory, any defensive theories, closing arguments, and whether 

the State emphasized the error.  Motilla, 78 S.W.3d at 355–56.  When assessing 

error due to improperly admitted evidence during punishment, as here, the main 

inquiry is whether appellant received a longer sentence as a result of the 

erroneously admitted evidence.  Ivey v. State, 250 S.W.3d 121, 126 (Tex. App.—

Austin 2007) (affirming conviction because defendant had not demonstrated he 

received longer sentence or was harmed by admission of improper testimony), 

aff'd, 277 S.W.3d 43 (Tex. Crim. App. 2009). 

B. Appellant was Not Harmed by the Admission of State’s Exhibit 177 

After finding the trial court abused its discretion in admitting State’s 

Exhibit 177, the Fourteenth Court of Appeals found appellant was harmed, 

reversed the sentence, and remanded his case to the trial court for a new 

punishment hearing.  Assuming the appellate court was correct in finding the trial 

court abused its discretion, evidence that appellant plead guilty to kicking and 

biting his wife in 2002 did not harm appellant. 
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The State did not have Alvarado’s father testify about the hearsay within 

State’s Exhibit 177, but referenced both documents together.  The State had 

Alvarado’s father testify, without objection, that “Jane Doe, who was the spouse of 

said defendant” in 2002 and referenced in State’s Exhibit 176, was the “Victim” 

with the “name Alvarado, Maria, with a date of birth 7-23 of 1982” referenced in 

State’s Exhibit 177.  (RR5 at 86-87).  Appellant’s son also testified during 

punishment that not only did his father hit him with a horse whip, but hit his 

mom “all the time.”  (RR5 at 95).  He testified to remembering a time when he was 

in the car with his mom and dad and his dad “started elbowing” his mom and she 

told him to stop it and she was “going to leave” him.  His dad then said “if you’re 

going to leave me, I’m going to crash the car and we’re all going to die.”  (RR5 at 

96).    

During closing argument, however, the State referenced that the prior 

conviction involved appellant biting his wife.  (RR5 at 104).  And the document 

itself mentions he kicked her in the jaw.  (State’s Exhibit 177).  The State argued to 

the Fourteenth Court of Appeals if evidence that appellant kicked and bit his wife 

years before was admitted in error, it had no effect or had “but a slight effect” in 

determining appellant’s punishment given the nature of the crime itself and other 

evidence from two witnesses, Alvarado’s son and father, that he “beat” her and 

threatened her life in the past.   
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The Fourteenth Court of Appeals disagreed and held: 

Appellant’s sentence of imprisonment for life was the 

maximum.  To be sure, the jury may have considered 

such a harsh sentence amply justified given that it 

convicted appellant for murdering his wife by shooting 

her in the head at point-blank range, but we cannot say 

with fair assurance that the 2002 offense report in 

Exhibit 177 did not influence the jury or influenced the 

sentence only slightly, given that the State emphasized it 

in closing and the jury asked to see it before returning a 

verdict for the maximum sentence.  

 

See Macedo, 609 S.W.3d at 350.   

The range of punishment for the charged offense was five years to ninety-

nine years or life.  See TEX. PENAL CODE §§ 12.32, 19.02(c).  The State sought 

punishment at life for appellant.  (RR5 at 103).  While true the jury assessed the 

punishment for murdering his wife at the maximum of life, the overwhelming 

evidence showed he shot her at “point-blank range,” lied and tried to claim it was a 

suicide, hit her “all the time,” once threatened to wreck the car and kill everyone in 

it, including his son, and once threatened to shoot his wife in front of his son.  And 

appellant’s father-in-law testified, without objection, that appellant was arrested 

for beating her when they lived in California, the judgment of conviction of State’s 

Exhibit 176, in 2002.   
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Evidence that his wife reported that he kicked and bit her, which was the 

same “beat[ing]” and reason for his arrest in California that his father-in-law 

testified about with no objection, if error, had no effect or had “but a slight effect” 

in determining appellant’s punishment given both the history of his violence 

against Alvarado and the nature of her murder.  See Motilla, 78 S.W.3d at 355–58 

(reiterating that “overwhelming evidence” of guilt is one consideration in deciding 

whether improper admission of evidence was harmful in a particular case and an 

appellate court should examine the record as a whole when conducting a harm 

analysis).  The Fourteenth Court of Appeals erred in finding appellant was harmed 

and this Court should sustain the State’s second ground for review. 
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CONCLUSION 

 It is respectfully submitted that this Court sustain the State’s issues and 

affirm appellant’s conviction and punishment.  Alternatively, the State respectfully 

requests this Court sustain the State’s issues and remand this case to the 

Fourteenth Court of Appeals to address appellant’s last issue on appeal. 
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